wo bees, 


Zanderdale bad formerly demitted his 


the ſenſe: lie ba of the firm and: faiehfol Seryicepf that Familly ;; It was: 


ders weregiven here! to top Jougney, which be foreſeeing; :cent 6; 
yet the matter was-ſo-weltlgidy thas 


hibite their Books , Regiſters andi\Accompts;” and to make Tryals 


-4 N FOR M A? 3 10! N, 
For my Lord Haitoun,and $i $ir Robert Mila of Bark: 


toun, againſt the Earl of Aberdene; 


"TR Family of Lauderdale having been much truſted, nin im ployett: 
in the-publick Service for. ſeveral Generations, and: elpecallyi 1a 
the Reignof King Charles the Second, after the Parliament x681.' there! 
happened ſeveral confiderable alterations in the Government;, and the. 
Earl of Aberdeze was firſt advanced to be Preſident of the: Seffion, and 


within a few Months to be ChanceNor; and then an Earl ;/ and had-the? 


chiefinfluence of the Aﬀairs of this Kingdom';':and tbe the Duke of: 


and retired 3. yet theſe who came' to bave the Influence after him; aig 

rudgeto ſeeany of his Family continue 1n the. enjoyment of valuableOF' 
Fenn the Kingdom On the a_ band', The Ring having, dui wo 
the tract of magy years, on alb occaſions, given'renewed Ebideritesiof 


no caſie matter to prevail with him to remove the deceaſti Earl of 72g: 
derdale, and his Son now Earl, from their Imployments, «ſpecially: ſcing 
ſome of their Offices, as that of General of the Mint, were duting lite 
and therefore a huge noiſe is made of Malverfations and Milmann 

ments in.that Office, and of the: Intereſt and 'Concern of Trade; ohne; 
of the Nationsto have the ſame Regulat ; And'to this effe#,' a Commiſe? 
ſion for Tryal- of theMintyis invented and prepareg;to be the |ptetenceof 


' ſpoiling the Earl of. Luwderdale and his Son at once , ofall 4 Lchbte! poblict? 


Imployments, theixFame'and Fortune. 
When tbisCo 


mmiſhon wasobtained, the iris ofi it, 
ter known'to'the Earbof Landerdale, than tothe King who gave it,. he: 
did. withdraw, that. he might lay his Cauſe before. his Maſter's but 08 


before they. were intinat to" bim,, 
he bad-no acceſsto the Kivg, fatbere was nbrinedyy but the-Coralif 


fion behoved to proceed. 
Of this-C 


for wasjoyned to him in that Aﬀair, who bad owned: hirafelf difob yo | 
by the Bart; and a Clerk, and all was ſaitable tothe: Defignzi5l! fr] 

bis Commiſſio Judicatory,” nor ins the leaſtambori 
impowered to take the: Depolitions of either Parties, or :Wirrie Te 
only to. call before themthe Officers of the Mint, agd to chbfiaithiern FE 
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ce of: fole Secretary of State; 


being fart bets? | 


| on'the: Members OS "AP ſich: a. hows 
ro have teſtified moſtankindneſs2o that Family;! and: ro the Bat] in. piys 
ticular'; yet ſomeof Jo moſt eminent 'of- theſe-Memberg were 10.gened 

'r0us, as never to owneithe Commiſſion, aſter they fawihe mahod of 
Pracedute, and; the Praſpett of it 


And though: "he King's Advvogs 
had.never 'orany occafion bauked the 'Duty of his Office ; | der he 


: 
| 
| 
| 
þ 
o 
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Effays, or to permit others to make the ſaids Eſſays that ſhould be ap- 
pointed; And yet the Comnijflioners did proceed, to oblige all the 
Officers of. the Mint to-Depone, by ametbod of-Inquifition , without 
Purſuer or-Libg, Yoth id relation to pretended Malverſations in them- 
ſelves and others z upori Which all of them were not only found lyable 
in extravagant Sums, but-were threatned with Criminal Proceſles for 
their Lives} And after the foreſaid Inquiſition; there isa report frita- 
ed, that it wasthe opinion of the Commiſhoners,; that the Officers of the 
Minthad Malverſed in many Particulars 3 and-for ſome of theſe Nalver- 
{ations , particularly that of the Copper-Coin ; the Paniſhment of the 
Law was Capital ; and that the ſaids Officers. were thereby lyable in the 
liquid Sums of Money, ſpecially therein expreſtzextending in all to 58000 
[ib. ſterling; Wy, 
Upon . report of this Commiſſion, the Generals and other Officers - 
of the Mint were deprived of their Offices, to which they had right for 
life, and of all other publick Truſts: And further, an Order was di- 
| rected to the Earl of Aberdexe, to cauſe Profecute the faids Officers, both 
Givilly-and Criminally + And by a poſterior Letter from the King, al- 
ſo direfted to the Earl of gdberdene, dated 2d. Ocober, 1682, Wherein 
the King mentions a former letter appointing, that the Officers of the 
Mint ſhould be Profecute, eicher Civilly or Criminally 5 and that then 
it was his Majeſties pleaſure, that theſaid Officers, except my Lord Mait- 
lang, ſhould be Proſecute before the Lords of Seffion only. 
- Though this Letter did not Authorize any Proceſs to be raiſed againſt 
the Lord Maitlend, yet ſuch was the'zcal for the King's Service, .and 
puniſhment of Offenders, that che Lord Maitland was allo purſued, 
thaugh he bad never any medling in the: matter of.the Mint, nor bene- 
fit, and that he was for the moft part Abroad by the King's allowance: 
And-in this Proceſs, appointed: for Givil Effeds ofily ; the fame Penal 
ties that had been contained inthe Report of the Commiſſion, are Libel- 
led, and that not only theSums ofMoney;but likewifeCorporal andCapi- 
tal Puniſhments 1s there Libelled, in theſe words; (As alſo the Defenders 
having committed ſuch manifeſt and groſs Acts of Malverſation, in relatis 
ona to the Mint, and their reſpeCive Offices-, they: ought to be remitted 
to the Lords of Privy Council, or' Lords of Juſticiarys to be punifhed 
according:to:Law 3) and in this Proceſs;the Earl of Aberdene being Chan- 
cellor , and preſiding inthe Seffion, as be did in the Commiſſion of 
'the Mint 3 The Accompt is brought very near the ſame Ballance, and 
thereby the Tarl of Lauderdale, and the Lord Maitleyd, are found ly- 
able, neither for- any: liquid profit -or: benefit, proven or alledged to 
have been-reaped and-enjoyed by-either of them , but for omiſhon of 
Duty and- Diligence, in-reftraining/and puniſhing the other Officers of 
the Mint tranſgrefling;, arid the penat Sum decerfied againſt the Earl is 
$7000 bb; ſterling f And the Probation the ſame that had been addu- 
ced before the Eonimifftort; = : | 


oy 
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This Decreet being-pronounced upontthe 20th of March $683. There 
isa Letter procured from the King, 'datedthe firſt of May the ſame year, 
dire@ to the Theſaurer, bearing, that the King had feen andfully con- 
ſidered the Decreetgof the Mint, dated the 2oth of HMarchlaſt, where- 
by the Katl and the Officers were juſtly found lyable in great Sums, and 

We: his 


(3) 


bis Majeſty being convinced of their Malverſations ; the ſame oupht 


Not to paſs without ſevere puniſhment, yet calling tomind the Earl and 
Lord Maitland's forwardnels in his Service, in their ſeveral Stations; 
and the Services oftheir Predeceſfors, and they having fubmitted to the 


King, and petitioned his Favourz Therefore it was the King's plea- 


ſure; they ſhould Diſpone to the Farl of Aberdene the Lands of Daahope 
and others formerly belonging to the Earl of 'Dyzdee, within ten "Miſes 
of Dandee, and that they ſhould Difpone to the Viſcount of Dindee, 
the Houſe, Yards, and Park of Dadhope ; The ſaid Viſcount payirig to 
the Earl of Aberdene 20 years Purchaſe, for any Lands to be diſponcd to 
him, which formerly had been ſtated in a Rental, declaring his Majeftits 
Pleaſure, that the fatds Lands fhould be tree of all Burdens and Inciitti- 
brances, cen the Warrandice of the Lands and Eſtate of Craze, 
theLady Miitlend's Joynture, and the depending Proceſs at the iriſtance 
of the Creditbrs of Dundee ; or otherwiſe that fuch Warrandice begiver; 
as ſhould bt- ſarisfatory tothe Eart of e4berdene and Viſcount of 'Dim- 
| dee 5 Upon performance of all which, the Kipg did Declare, he' would 
gIVe 2 tull and gfneral Indemnity to the Earl of Linderdate and Lord 
Maitland, for any preceeding Caufe 'or Offence,Civil br Criminal - Ana. 
furder declited His Pleaſure ;'thatrthe;Earl arid Lord Manlahd Mould 
diſcharge andrenovince all Adion of Raitt competent to them, agiinſt 


the Maſter or other Officers of the Mint ; and for further Security, , His 


Majeſty did thereby Affign-and Diſpone rotbefaid Earlut Aberdeve 'and 
Vilcontit of Dixie the Decteet of the Mint, ay and. while rhe Batl 
were payed of 16, 'atid the Viſcount of Dundee of 4000! pound Sterling. 
The Kit! and Lord Maitland being required to Difpone the Eſtate” of 


Dudbope, tonfornito the King's Letter, Inſtruments wete taken agaibift 


-thetn, to perfortn the ſarve withiti fix days. (© © *©&f 
- * Thelaid Eatl ahd his Son being in theſe Circumſtances, after tworigb. 
-rous and wunfavoutible Tryalsby the Commiſſionhjind che Decreet of the 
Mirit, precluded Ffom dll acpeſs tb theKing to reptelenttheir Cale; Anil the 
great Sam decerntt agaiit them; being appointed to be fividedaniotight 
theſe, whd ifluetited all che Affairs of this Nation, -whoſeTntereſt/then 
-appeated abbye-boitd 5 The high Chancellor of 'Stottind to bave 
the firſt and moſt conſiderable ſhare; | dtid 4hother Thare tb rhe 
Viſcdunt of Dedet , 4 perſon who had great Intereſt 'at Court, 
aid *who thought” [tis Service 'to the Farl (of Aberdene ls Hi 
matter deſerved: a ſhare to himſelf + Ant a 3d Qlaiiſe 'of the Letter 
being todiſcharſttherretief; which had beer ot Seat value. to the' Earl 
-of Lauderdale 3 nd that Clauſe was not obclined for Joveahd favblirto 
the Officers of the Miritz but particular pattins were made with-theth, 
* for payment of great Sums of Money before they theuld be exinaitd, 


15 


which Siittis were aQually payed to-other Miniftets bf'State; wherely 
44 


all the &vennes tothe King's Ear were precladed 5 And all at the c 
of the Eat); and being under the Impreffion and fear of a preſent rigor. 
ous Ex:cutforf, f6f exhaufting_ his Eſtate, and ſeeing hitaſelfalſo expot- 
ed to the hazard of a Criminal Proceſs, whereof the event was as well 
predetermined by the Conimifflon, as that of the Ciyit Proceſs ; 'what 
could" the Earl or his Son the Lord Maifhe#d do more reaſonably than 
as Metchantsin a Tempeſt, wo wy" | = part of their: Goods Fee 
a2 
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ſecurity of their Lives, and on theſe Confiderations; the Earl his Son 
and Friends did grant two ſeveral Bonds to the Earl of Aberdere for 
| 100c00 pounds Scots. TY RU TO: 

' The Farl of Aberdene, having alſo ſuffered an alteration in his own 
Circumſtances within a ſhort while thereafter, the Earl of Laxderdale 
did immediatly raiſe a Proceſs of ReduRion of the foreſaid Bonds for 
100000 pounds, and ofthe Decreet of the Mint which was the ground 
thereof, libelling upon the ſeveral Circumſtances and ſteps, by which 


that matter did proceed, and upon the qualifications of Concuſſion, 


whereby the ſaids Bonds were extorted from him 5 The Lords before 
 Anſwerordained, the deceaſt Earl of Lauderdale, and Lord Afaitland to 
adduce what Probation and Evidence -they . could, for inſtructing the 
qualifications of Concuſſion, and the Defender to adduce a Probation 

that the TranſaQion was voluntary, and of the Defenders unwillingneſs 
| toaccept of the Donative,and of any other Alleviations for taking off the 


qualifications of Concuſſion, and accordingly there is a Probation ad- 
duced. 


The Earl of Lavderdale having affigned the EfieQtuof this Proceſs of 


ReduAQion, in favours of the Lord Hatton his Son , and Sir Robers 
Mill of Barntoun, two of his Cautioners ; They do infiſt upon the 
Grounds formerly mentioned, both for reducing the Bonds and De- 
Crcet, 

It was Alledged for the Defender, that the Decreet of the Mint being 
pronounced by the Supreme ordinary Judicatory of the Nation, upon 
full Debate and Probation,lt is Res judicata,in which all that is or can be 
now alledged, either is,or ought to have been proponed, So that the De- 
fender is not obliged to enter into a particular Debate or Conſideration 
' of the grounds of that Decreet, Naw res judicats pro veritate habetur, 
23- The ſame Subje@ was alſo determined by a Decreet arbitral pro. 
nounced by the King's Majeſty, which is contained in his Royal Lerter, 
upon the firſt of May 1683. In which he doth fGignifie his Pleaſure in 
relation to that Deoreet, proceeding upon a Narrative that the Earl and 
Lord Maitland had fully ſubmitted to his Determination. 3, There is 
herea Tranſaction, in ſofar as by the King's Letter, all the Sums de- 
cerned being 57000 pounds, are reſtricted to 20000 pounds Sterling, 
 whereofonly 16000 pounds to the Earl of Aberdene. 4. That 16c@0 
pounds is reſtricted by Tranſaction to the Sum of xooc00 pounds Scots 
Money, which is little above the half of what was affigned by the King 
tothe Earl of Aberdene. 5. That Tranſaetion was homologat once and 
again, in ſo far. ay, x- The Earl baving granted an Bond upon the 3d 
of Avguſi 1683; He granted another Bond of Corroboration of the 
fame Sum, with other Cautioners, upon the ſeventh of that Month 
2. The ſame was homologat, in ſo far as the Viſcount of Dundee being 
appointed to pay 20 years Purchaſe to the Earl of Aberdene,for any Lands 
that ever had. been in Kental, and were ordained to be diſponed by the 
Earl of Zauderdale to him, which Clauſe of the King's Letter, being 
aſſigned by the Earlof Aberdene 5 The Earl of Laxderdale obtained a Suſ- 


penſion of a Charge, -procured by Drdee on that Afſignation , and 


Dundee was thereby obliged.to pay or conſign a conſiderable Sum of 
Money. 3: The Earl of Laxderdale did diſpone the Houſe and Yards 
of 


\ 
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of Duhope, with relation to the Decreet of the Mint, and the &ings 
Letter, and'thereby did homologat both. 4. The Remiſſion and ge- 
neral Exoneration of all Cauſes Criminal and Civil, was accepted and . 
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ay 5s intire Submiſſion to the Kings and as i was conffderedto advance | 

the /ntereſt defipned, to obtain a Decreet at that time, © fo the ſame Tn- ; 
| £48.68 , I - "We a $1 WOODS a; & » 2 b 
tereſt procured the King's Letter, which isnow.called a Decreet arbitral, 
but without woot, the Parties concerned an acceis to the King, {o 

much as to lay their {ntereſt at his Feet, Ee | 

2- As to the Actavf Homologation, the ſameare of no Import, _ For | 

s withio four days alter the firſt, and Commtfjed | | 

| 

| 

1 

| 

{ 


DJ 


[. bJ] : was 


the true mean of -Extortion. of the Bonds quarrelled, and whereby he 


(6) 

was:further obliged to do other deeds in favours of theViſcount of Dax. 
* dee, and Officers of the Mint, the acceptance of his Liberty and Secu» 
rity from theſe and the like Exactions, is no Homofogation of what 
was extorted from him, but if after that Exoneration, any voluntar or 
free deeds had been done without Impreſſion or Neceflity, rhefe might 
have beenreckoned Homologations, but none can be reckoned ſach, 
that were done ſo long as he reinained vinder the fame Power and Im- 
preſſion. . | | | | | | 

 Asto the defence of res judicata, by a Decreet i# foro, the Purſuers 
are very loath touſe the leſt Reflection againft the Earl of Aberdene, 


but do very willingly acknowledge, that he did ſhew a great Inclination. 


to Juſtice betwixt man and man,as well.as an unwearied Application and 
Diligence to diſtribute the ſame in the high and” eminent Stations, in 
which he was placed; but as Intereſt doth blind the moſt peircing Eye, 
ſo the Purſuers are confident that the Earls procedure and management 
of this Afair from firſt to laſt, will not- run paralct or fuitable toall the 


reſt of his Actions, he had a promiſe of a confiderable Donative from 


the King, and the Purſuers do _— with he had effectually got it, 
but it was both a great Misfortuneto him and the Family of Landerdale, 
that the Defenders gratification was ſet upon that Forde. I 

It is acknowledged, that the Civil Law affords many Citations that 


res judicata was not eafily retracted, but theſe Cirattons will not meet the 


cafe of every Decreet pronounced, even by the Suprertre Judicatorie cf 
this Nation, for by the Civil Law, all Actions were firſt purfued before 
inferior Judges, and their Deciſions did riot _ the Exception '7e# 
judicate,but were called ſententie, from Which Parties might appeal to a 
igher Judicatory, and in that appeal, they were not tied to the ſame 

grounds debated before the inferiour Judge, and to quarrel his Sen. 
tence upon Iniquity, but were permitted to propone new Alledgeances 
. in.-Law or Faq, and adduce new Ptobations, £. 6+ F. 1. Gal de 
Appel. &* Conſult. whereas by our Law, all Caufes may bein the firſt 
' inftance. parſued- before the Supreme *Judicatorie , and therefores in 
place of theſe Appeals, our Practice doth allow Reductions, as well of 
the Sentences of the Lordsas others ; It is true, the Sentence of the Lords 
cannot be reduced upon Iniquity, becaufe if a Seritence were once re- 
duced as unjuſt, that Sentence might be.-again reduced, & nullus efſet 
fmis litium , and therefore the preciſe grounds debated and determined by 
the Lords, may not be retracted by them, no more than res judicata by 
the Civil Law, and likewiſe ſupine Negligence and willfull Omifion 
of Parties may be puniſhed: by the Lords, - ſo astheſe grounds which 
would have been of great Importance in the firſt inſtance , wouJd be 
leſs regarded in the ſecond, yet upon material, new and diſtin Grounds 
not formerly under the Lords Confideration and repelled, the Lords do 
ever reſume the canſideration of their own Decreets, and do daily re- 
duce thefame, and therefore we have no ſuch exception in our Law, as 
res judicata to. hinder a review and new conſideration of the Grounds in 
the Decreet, but weonly admit that Exception toſupport the Decreer, 
if otherways formal, that it cannot be overturned upon the ſame 
Grounds, J... : | | ' 
The Purſyers ſhal therefore inſiſt upon the following Points, which 


have 
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have not at all-been debated , or under the Lords Confideration before 
pronuncing of the Decreet, UIL, | 3, The Seſhon, Is by the conſtitutis 
onthereof, appointed tobe the Supreme Civil Judicatory of the. Na- 
tion, butit-is only a civil Judicatory, Wholly incompetent for the Deti- 
fion of any thing that is Criminal or Penal, whereas in this Proceſs, all 
the concluſions of the Libel are intirely Penal, and have nothing of a ci- 
vil Intereſt in them g It is true, thatoft times there doth ariſe a civil Ins. 
rereſt to a Party, as in ſpuilzies, and ſometimes to the Kin 2, as by Eſcheats,. 
where by anexpreſs Law , there is a particular Penalty impaſed in fas 
voursof a privat Party, or the Publick, and then that Crine being le-: 
gally tried, the Penalty becomes a civil Right, to the publick or ta a 
privat Party, but where the Penalty isaltogether Arbitrary, and no par- | 
ticular puniſhment impoſed by any ſpecial Law, un the Tranſgrefſton; { 
nor ny ſpecial Damage aniſing.to the Publick,nor any profite.infiructed; 
to ariſe to a private-party, inthelſe caſes the. Seſſion isno competent Jus 
dicatory for ſuch civil Actions, and. all the Concluſjons of the'. Deorget 
of the Mint are wholly.Penal, impoſing an arbitrary Punifhment.upors 
pretended Tranſpreſſions, without any ſpecial Law impoſing the -Pendb 
ties decerned upom the Tranſgreſfours z much leſs upon the Generals 
or other Officers of the Mint, tomake them lyablo in /olidnw,. upowpre- | 
tended Omiſſions of Duty or Diligence, 2. &s this point is very clear 
in Law, fo it-is evident, that the Miniſters at thav xithe, would not ven- £4 
ture :o impoſe fo far upon the King, as to obtain from him a Warrand to , 
purſue before the Seſſion for any. other 'than a civil Effed'; And his | 
Majeſties Letter, dated the 2d of OFober 1682, which was the Wars: | 
rand ofthe civil Proceſs,bears exprefly,that the:King had ordered theDe- | 
fender tocauſe proſecute the Officers of the Mint before competent Judi. 
catories Givilly or Crirhivally 3 And that it was then his Majeſties pleas 
| ſure, that the ſaids Officers,who were all named, except the Lord Mait- 
land, ſhould be proſecute civilly before the Lords of Seſhon only. So 
that as.the Seſſion is a Civil Judicatoryz it was the Kings/Pleaſure, he | 
ſhould only: be profecutedcivilly before thatJudicatory,and thrKing'sLet- 
ter being direted to-theDefender,ithe did order the Advocat to profes | 
cute, or did fit Judge, or determine in any rwattere not ſuitable. to the. 
Letter or competent to- the Judicatory, the Defence of res jullicate is. of | 
no moment in this Caſe. | + TS ; | 
It remains thento conſider, whether the Sums decerned for . preten- | 
ded Malverfations in. that Decreet ; be founded on a Civil Intereſt, . or | 
Penal and Arbierary.  — = IS Sx 
And 1, The Lordsare intreated to conſider. that Article of the Cops | | 
per Coin, for which the Officers of the Mint are decerned in. nG leſs ; 
than 400000 pounds Scots, by a meer arbitrary Puniſhment, and-extra- 
ordinarp Cognition + For it is. nat 'Zibelled;. that :the: Officers ofthe | 
Miat were Zyeteti in-that Sum, nos isie Libdlled thatany Dimpagegmch | 
leſs to ſo great a value, did arileito. the Kxchequer ot Revenues by that 
Coinagey nork R Libefled, that by any ſpecial Law, Praftize or Prece- 
dent 3- The- Colning. of Copper beyond Warratd; ts pumftable by Cots 
fication; or-by pay ment of the Value of the Copper raed * a 
coiredy but it isLibelled, that the Coining of Copper withourWarrand; 
is puniſkable, by Death, and iÞ is _— by Crofle '8nd borter ( god | 
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(Q | 
in the AR of the Proceſs of the i” that the AR of Indemnity doth 
not ſecure from the Crime, and far: leſs can it ſecure from reſtitution of 
the Value of the Copper unwarrantably Coined; and accordingly the 
Officers of the Mint are decerned #: /o/iduv, for the value of all the Cop- 
per alledged unwarrantably Coined, without Deduction of the Expence 
of Coinage before, or without deduQion of either Expences or Intrin- 
ſick Value of the Copper, after the Indemnity , whitch 1s a Decernitor 
meerly Penal and Arbitrary, not founded upon any ſpecial Law, and 
wherein it was not argued, nor under the Lords Conſideration, that no 
arbitrary Puniſhment can be impoſed by the Seffion. | 

2. No Penaltie or Confiſcation ariſing from a Capital Crime, can be 
tnpoſed by the Seffion, or decerned to' belong to the King, unleſs the 
Crime were firſt purſued Criminally, becauſe the pecunial Penalty is 
only conſequential from the Criminal Trial ; Therefore the Tranſgreſfi- 
on of the Copper-Coin being libelled tobe Capital, no pecumary Pe- 
nalty could be exa&ted before any Judicatory whatſoever, unleſs the Ca- 
pital Penalty had ben reſtrited, which here it was not, being expreſly 
reſerved. ft TER 
3. Thereis another great Article of 144000 pounds Scots, decerned 
as a meer Penalty for Coining 182 Stone of: Chiſſels, Heads and Sweeps 
without Efſay, albiet theſe were ever fince the foundation of the Mint 
ſo Coined without Eſſay 3 And albeit there be no manner of neceſfity 
for eſſaying the ſame, ſeing they had already undergone two Eſſays, 
which is all that any current Coin doth undergo, and theſe being on- 
ly the ſmaller parts of the Lipnets or Flates which are coined, and 
have undergone all due Effays, which not being of ſuch Shapes, or ſo 
large as to be capable of the full Impreſſion of the Coin 3 Ir 15ab(olutly 
neceflary, that before coining the ſame, ' they be melted of new, and 
as if it were poſſible that by a new melting, they could become leſs fine, 
or asif the pure Money would evaporat more than the Allay, it was found 
a great Crime, that theſe were Coined without a 3d Eſlay 5 And 
ſuppofing” that to be a Fault, which never was before, nor ſince, nor 
will be at any time, othetways praQtſed, the penalty of each Stone fo 
coined , as is particularly expreſt in the Decerritorof the Decreet, isno 
leſs than 1186 Merks, which is the true value of the Bulzion coineds and 
whether this be Penal, or if the penalty be ſuitable to the Tranſgreſſion, 
or if it be a Civil Action ; the Lords are to judge: 

4, The Officersof the Mint are not decerned each for their reſpe&ive 
Tranſgreſfions, but ſinguli in ſolidum upon pretended Omisfions of Dili- 
gencez And though Omisfion may be in ſome caſe a Ground of a Ci- 
- vil Purſuit, yet it is only quaterus abeſt 4 patrimonio noſtro, but in Crimes 

0x 4 Cap ut ſequitur . = EE TOWEnY SEL 

5, This Decreet is not only null, in reſpe& the ſaid two Articles, 
amonnting to 50000 /[ib, Sterling, or thereby, are meerly Penal ; [ue 
alſo for want of Probation, of the tollowing Points, viz, 1, As 
to the Copper-Coin, There is 14000 Stone of the firſt Copper Jurn- 
al, only proven by the ſingle Teſtimony of Fohn Falconer Warden, 
and his Teſtimony was not taken before the Seffion, bur before the 
Commitſfion 'of the Mint, and a Probation in one Proceſs before the Seſ- 
fion, is not Probative, by Repeating tbe Depoſirions of the ſame 
L £ Witneſſes 


Witneſſes, before the ſame Court, much leſs are.the. Teſtimonies. of 
Witneſles taken betore any other Eourt Probative before the Seflion.; 
But leaſt of all, conld the Probation of Witneſſes before. the Commiſ- 

miſſion was no Judicator at all,having no deciſive Power,nor was it.atall, 
Authorized, to take the Teſtimonies of any Witneſſes, except in tha; 
Exhibition of their zooks; And that Fohn Falconer was not adducel' 
betore the Seſſion, is evident by the Decreec,' wherein his: Heir is cal- 

led upon the Paſſive Title, becauſe he was dead, before the intenting 
of it. 2; Neither is the remanent 10000 Stone of the Copper-Coin 

proven, becauſe the Witneſſes adduced, , were not purged. of Partial 

Council, but were firſt Unwarrantably, and 1llegaly entiſed to Depong 

before the Commiſſion, by perſwading the, it was.ng Judicial Oath, 

but an Oath of Credulity, they were co emit, as the Report bears,- in 

that place, where the Commiſſtoners did endeaypur- to perſwad the dg- 

ceaſt Earl of Lauderdale, to depone upon. his, Oath of Ereculity,; asthe 
other Officers had done, bur he was not catched by the zait... And theſe 
Teſtimonies ſo elicite, were Repeated before:;the Seſſion, without jure 
ther Probation, except that ſuch of them as were alive ;were called; 
and asked,; if they adhered to their. Teſtimonies, withaur purgiog chem 
of Partial Council, and they neither did, nor. 4mft rexract. unger the 
hazard of Perjuy,. ..3« Sir Fohn Falcomer, one of the two Witneſſes, 
Deponing upon the ſecond Copper: Jurnal, was corrupted, by expreſs 
promiſe:of Fayour- and Pardon, as'is cleaxly 7gſtruged by, the Earl. of 
Perth, Viſcount of. Tarbat, and Sir Foby Falconers, Depolitions, ang 
that alſo appears , by-Sir Fohp his compearing.at rhe-Barg.ang declin- 
ing to propene any Detences, And it 15 further Proven, -by.the forfaig 
Teſtimonies, that when Sir Foh# began to ſpeak ſomewhar;tor.himſelC: 
he was minded by the Defender at the Bar;:;rhat he behooyed to rake 
his hazard of the Iſſue, if he did ſo, And ir is without dehate;: thaga 
Wicnels receiving Reward, or Promiſe, 1s pre{ymed. ro depone talfly, 
and his Teſtimony, rejeted, - 5. March 1624. Gichay contra; Cochran. 
4, None of the Witneſſes adduced, where habi/e Witneſſes, being all 
\ Parties, as Officers of the Mint, and. the Purſuer bath che. EleRtion. .of 

the manner of the Probation, by:Qath of. Party, Wrir, or Witneſfes, 
according to the: nature of the Parfuit.; But a Purſuer offering co prove 
by Wiraefles,cannot.demand the Qath of Party; nor can;he,who offgs 


-. 


to prove by Oath of-Party, examine Wirnefles, and here nothing was 
referred to: Oath of Party,' but Depoſitions df, Parties «fiſt ; Flicite, 
were then repeated ;as Depoſitions of Witneſles; 5, The Article. pf 
- 6000 146. Scots for a Bribe, was not at all proven, nor found to be pro- 
yen, but a retired . Ticket was found preſumable, - to have.been granted 
for a Bribe, which was 2 rare Preſumprion, 6,” Annualzents; were de- 
cerned, for the ſaid'pretended Bribe, albeit there was. np ſpecial Inter- 
tocutor, anent the Relevancy of the Libel of Annualrengs, and that 
the Bribe, it ſelf fell not properly under the Commiſhon' of, the Mine, 
being an Inquiry of:another nature ;:;and conſequently, ought tq\ have 
been no Article in this Proceſs z and albeit theſe points, for opening the- 
Decreet,. be long and tedious, yet they are. bur a few Examples, of the 
nullicies of that Decteer, or reaſons. tor reducing the ſame; There he- 
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itig no ſpectal Interloquitor, in relation to any of theſe grounds:now re- 
pteſented, ' Arid Laſtly, the Decreet is wholly to be confidered, as nul, 
in fo far as concerns this Earl of Lauderdale, then Lord Maitland, be- 
cauſe, though he be Marked, declaring; that he would employ no Pro- 
orator, and proponed tio Defence, yet the Decreet is Extracted againſt 
tim, as conipearing by his Procurator, Es ay | 
"* The Purſaers further Inſiſt, tor eliding the Defence of 7e- judicata, 
on this Reaſon, that not only there are pregnant Inftances, that the 
Defender having a Promiſe of a Donative, - with a Proviſion, that he 
tould find a Fond, had in his view aud proſpe@, from. the riſe of 
that Commiſfon, to make his Donative effectual, -at the Earl of Zag- 
derdales expence, but likewiſe, having proceeded, both in the Com- 
miffion and Seffion, and managed the matter with greater eagerneſs, 
than otherwiſe the Juſtice and Equality of his Temper did allow, 
and havin without queſtion communed anent the receiving 
his Gratification, our of theſe Fines, before the Decreet was pro 
nunced 4 and having immediately: after, procured a Letter from the 
King in his'fayours; theſe joynt Circumſtances, do ftate the Defend- 
_ ers in another caſe, than the King,-'or 'any other Purchaſer of the 
| Right of this Decreet 4 For as by che Civil Law, and Qurs, ARions 


B of Damnage, was allowed againſt a Judge, who profinnced an unjuſt 
Sentence; And though he dfd iedorby Corruption 6r Fraud,- or had 
f no benefit by it: but a Judge in ſo eminent a Station, acquiring a ora- 


tuitous Right, to a Sentence, which he hbimſelf did much Influence,he 
can never ke heard tro obtrude the Deſence of res 'Fuilirets, butiin a 
Proceſs with ſuch a Judge, the Equity 4nd Juſtice of {uch a 'Decreer, 
_ -ean only ſupport ir, and it cantiot' be pretended, 'that he ſhould 1- 
6-1 Crar i ex aliens damno, | 
| As to the Defence of the Tranſation, It is Anfwered: 1, Here 
-isno TranſaRion; For Tranſai7io is'[3tis incerte neque finite, alique dats, 
aliquo remifſo, convents decifie. Andby that Law,a Tranſation was the 
-moſt tree-and volantar of all 'Conrrafts, whereby-a Party, to redeem the 
trouble of aPley,Intenred or Defigned,did make a ſertlement, Bur if- the 
Pley was ended by a'finall 'Sentence, it was no* more the SubjeR of 
Tranſaction, {, 32. cod, de Trayſal#, Becauſe, If that Sentence -was 
Juſt, it was an effectual Ty, if-not, no behefit was to arife to-the Ob- 
tainer thereofs And the Tranfactida was not reckoned-free; where there 
was Execution of a Decreet, to intuve:the Party 'therero. 2, Here is 
 wihil remiſſum, for though 'the:WKing's Letter, do not appoint Lands 
to the Value of the Sums decerned; wor oth it Aﬀign the whole Decreec 
'to the Defender, yet-it appointFa!Diſcharge tobe granted] ofall Actions 
of Relief, 204inft the other Offitet16t theMint, Thegranting of which 
- Diſcharge; 'withthe Stms to'be/Difponed,” 'is more thanthe-whole Sums 
Decerned 5 Fbr theFutl is not tonnd/lyable forihis (proper (Faults, -or 
'Intromiſfion, for fo much'as the Value'sf the' Sum Yemanded bythe 
Defender,” bur te is "found lyable forthe /Patrs and Deeds of the other 
- 'Offiicers, :and negligenee'in puniſiing-ofthetm, 'Atidhe is found lyable 
- Ypori ' the Aſſertions, *Confeflfons;''and *Bxcta-jtdicidl 'Acknowledge- 
- ments of' the other Officers, forall which: there''was Action of Relief 
competent to hiw, and being appointed to diftharge that' Action of Re- 
| Ea lief, 
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lief, the Obedience totheKing's Lecter, was a greater Penalty, than 
the payment of the Decreet; only the preſent-xertormance, in obtain» 
ing, {@ great a Sum; as was it the Decreer, being impoſhble, He was 
neceſitar rather to diſcharge the Relict, znd do cis what was in his 
Power, 3, There is no Tranſaction with the [Zetender, becauſe he has 
remitted nothing of what the King's Letter did appoint; for the Sum ac- 
claimed by the Defender is more valuible. than che Lands the King did 

point to be Diſponed to him, . And albeit the Letter contains an Af- 

nation to 36000 [ib, of the Decreet, in favours of the Detender, yec 
the Aſfignation ruas in theſe Terms, And ſor further Security, we ao here- 
by Asfien, &c3 $0. that the Afſignation being only a Corroborative 'Se- 
curity, hecauſe the King could not directly Command the Earl of LZag- 
aerdale, and Lord Maitland to I iſpone the Lands, but could effectu- 
ally Aſſign the Decreer, it was Afhgned for furrher Securicy, ro com- 
pel the Earl of Zandergale to Diſpone, But the Aﬀignation tn Law did 
extend- no-further, than the Value of the Subject to be Diſponed. 4; 
The King's Letter heviog appointed the. Ear| of Lauderdale to purge 
certain Incumberances named, or. to ſatisfie the 1'efender in the Secuti- 
ty and Warrandice of the Lands, It was fa&um 1m; rſt abile to the Batl 
of Leaderdale, & locs faGs Impraffabilis. ſurcedit dgmnow& Intereſt ; 
Sa the Letender having got 2 Bogd, tor the twll Value, -chete is ns6// 
remiſſum: 5, Ft {eparatin, Suppeſe that here were Tranſaction, yet 
Tranſactions, . 45: wel 45.all other Contracts, are Reduceable, ex capite 
vis & metys, and Concullion,; which is metus.« magiftrats injec us, is 
an unqueſtionable ground of Reduction, . with the {ame caveats, tharks 
required in gvery Reduction, ex.capire. 2is & mens, wit, Providing 
there be. {uch « mwetws s Hragiflratu injetus, qui radere poteſt 3u conitay> 
ex UIrum, | Er rg ON 

Tr is in vain cite Laws, for:proving that, which amopgſt all Law- 
yers .is an undenyable Principle therefore taking torgranted , that 
vis & metus, My annul any Contra; being .actus jofsr And allo [ 
ſuppoſing, which-no Lawyers denyes, that meatus wits, aaciatus corpe : 
ris, oninizm ul wjoris partis bonoram is metys jugs, The Prurtuer that 
inthe aext place wake it appears thatio this caſe, rhe:Bonds quarreled 
were £ztorted by ſuch a forces biy the following:Qualificacions, viz, 2}, 
The Earl:;of Zavgerdale: having fallen aut of tavour ac Comt, by:de 
grees, as the Defenders Influence increaſed, the Commidiion of the 
Mint was procured þy.the Defader,. and the 'Viſcount of! Tabor the 
pones, - that the Netender wras .ant. of Z-g/end co. hafte.up che Com- 
niffioa of the Ming. which- accordingly isS:dated;;: when he::was ar £oge 
Jon, in April, 4683. And when this Commiſſion Was .abtajned, db 
Earl of Lasderdale\ having .endeawaured. to repreſein his:bptiaets to thi 
King, and. gone-&9 Landes for.that offedt , ;he:bad no:accefs, 2, hp 
Defender had ;a-froſpeR,. to have an Incergſt in what :thould ariſeþy 
the Miat, as:appears -hy.the following Evidences. The Viſfconar of 
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Tarbat piggaled to the King, that the Defender .mightihave :a Gift df 
what _— ypon the Mint in Hauveſt, 1.683, Which. ans before.ahe 


panes, that: having ſigvified his Propoſals. to the Defender, he had ihis 
thanks z :apdithe Viſcount of Dixdee chaving .parted from Scotland, 


| 

[ncentin: of the ;Rrogefs. betore the Lords. +. And Tarbat further De- | 
; | 
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when the Proceſs was depending, in February 1683. He propoſed to 


the Defender a Donative of the ſame SubjeR, which the Deferider a- 


lowed, and accordingly propoſed it to the Duke, who ſaid*he would 
ſpeak tothe King about it, And whereof the Viſcount of Duxdje did 
advertiſe the Detender, by a Letter of the' 13. of Merch 1683, Which 
by the Poſt, would be in the Detenders hands , before the adviſing 
of the Proceſs, Andthat the King had given warrand, for drawing a 
Letter, in favours of the Defender , before the Decreet 'of the Minc 
came there, and that ſo ſoon as the Decreet' was ſent up, the Letter 
came down : So that the Defender bad Treared on the SubjeR, before 
the Decreet was obtained, or Intented, And a promiſe of the Dona- 
tive was obtained, before the Decreet was Extracted, or ſent up; and 
ſeveral Letters were writ by the Detender, to the Viſcount of &ynaie, 
about acquiring Right to the Decreet of the Mint, And all near the 
time of Pronuncing, or Extracting thereof. And all of theſe Lecrers 
ſignified a willingneſs to have the Gift, only he feared, it would not 
riſe to the Sum propoſed, 3, The Defenders extraordinary concern, 
and eagerneſs in the management of the Proceſs of the Mint, appears 
from the tollowing particulars, Firſt, He gave aſſurance of Pardon to 
Sr, Fohn Falconer , and did expreſs to the Earl of Perth, that if Sr, 
Fohs would make diſcoveries of the Lord Zenderaale's Mal-verſations, 
he would do the King acceptable Service, And * defired. the Earl of 


| Perth to tell him, that he might expect favour in his owtipatticular Caſe. 


And both Perth and Tarbas declare, that they ' heard the Marquiſs of 
AMowtroſs (ay, thathe was warranted, to aſſure Sir Fohby ' of Pardon, on 
that Condition, | 4nd Sir Foh#s depones fully,that he was ſeveral times 
dealt with, bythe Defender , to depone againſt Lauderdale; and fur- 
ther, it is Deponed, that Sir Fehz having infinuat ſomething ia his 
own favours, that the Defender did interrupt him, by telling, he be- 
heved. to take his hazard of the Iflue, if he did ſo, 4. In adviſing 
of the Teſtimonies, and eſpecially rhat of Fob» Falconer Warden, 
the Defenders extraordinary concern was very Obſervable, having urg- 
ed, that his ſingle Teſtimony might be Probative, and when that did 
miſcarry by a Vote, he (aid ro the Lords, If that was the way they 
ferved the King,he would let the King know of it,and thereupon imime- 
diately it was moved.that his Depoſition being ſufficient againſt himſelF; 
and the whole Officers being found lyable i» ſo/iduw, it might be looked 
upon, as ſufficient Probation upon that head and it was ſo carried-and his 
carriage in thatFarticular, was very remarkable,both ro theZordsOrdina- 
ry.and Extraordinaty,andalſo'to the Clerks, as appears by their Depo- 


| ftions, 5. The Defenders cauſed makegreat and notable Alterations in 


Interlocutors, after they were-pronounced, and given out to Parties, Ahd 
particularly -that of theCoppet=Coin, Landerdale having alleadged, borki 
-upon theIndemnity,1679,And upon:aparticular andatnpleExoneration, 
as to the Copper-Coin, The ' Lords Found, neither could ſecure the 
Detenders from being lyable: in Reſtitution, 7; Juanium locupletiores 
fa#i. And this Interloquitor being ſeen by the Lord Advocar,and given 
to the Party,” Sit Parrich Hume, abvut two days thereafter, told rhe 
Clerk, it behoved to be Recrified, and* theſe words In quantum locu- 
pletiores fatti, ett our, And that the Defender moved the matter to 
the Lords, and cauſed alter the Interloquitor, and rebuked the Clerk, 


for 


DE £2 CET PET ak, | 
tor giving a double of the Interloquitor to the Party. Albeit at that 
timey InterJoquitors were not fixned by the Jucges, and Patties had 
no further Security to rely. upon than Interlcquiys under tlie Clerks 
hands, yet this Interloquitor was changed, not ina Circun.ſtantial Point, 
but intirely altered ſo far, that if the Officers had not been lyable: fur» 
ther, than in quaniam Incrati, no vaiuable Sum could hive been fix- 
ed ujOn the Earl of Lawderdale, and he vas on)y in that caſe, to have 
been lyable for himſelt, and not ior anot] er, wketeas, by that Aite- 
ration, he came to be decerned in ro leis then 4occoo /:ib. Scots, 
otherways he could not have been mzce lyable tor the 4coth Part of 
that Sum, and thereby all had been Jabovr in vajng and in the ſame 
manner, it was once cartyed by a Vore, that the Wardens ſingle Teſti- 
mony ſhould not be Probativez and it is no wonder jt ſhould be ſo 
Found by the Lords, yet the Detender having fienifed diſpleaſure; 
and threatned to repreſent the Lores tothe King, The Voute was alter- 
ed, an: fince the Defenders great Influence, and Fower, could fo much 
overaw the Bench, in two Votes mote cinfiderable, than any rwo 
that paſt,ſo long 43 the Detender ſat there, what wonder was it,it theſe 
Votes, with many coacutriing Circumſtances;cid not extort a Bonid from 
| Lanaerdale, and Maitland. And in like manner ,. the Int«1lcquitor 
finding the Earl of Lauderdale lyable. for all the Malverſatiohs.of the 
Officers of the Minr, is not to be confidered as 2n IncesIcquitor of eh& 
Lords, but procured by the fame. Influence 21d #z2geineis., 5 other 
Interlocutors. were :a3 appears by many T<ſt:monies,2nd particularly that 
of the Clerk,. who depones, that atter acv:fing of the Probation, when 
the Clerk had drawn the Interloquitor. Sir Patrick Hume mace a00- 
ther Draught, in 6ther Terms, . Wheteby the /etericquicor f nding 
the Earl of Zasdergale lyable in ſoliduw, for the Pullion, was tepeats 
ed, and applyed to all the other Articles of the Mintz :nd the hs 7 | 
having declared, that he was not clear to Extraft the Decreet in theſe | 
Terms, unleſs it were brought tothe Lores, and corficaied by them, 
The Lefender ordered hik to tranſcribe the larerlequitor, :rd bring it 
tothe Lords, which being done, afid read before the Lore's, they acqui- 
elced, and the Decreet wis Extracted accordingly to that on the mate 
ter, every Material Article of this Decreer, 2s it is E xt1aded, wa: _ , 
zrary to the Opinion, and Sentiment of the Plurality of the Lorcs, /x- | 
vita Mizervs, only by the Influchce of the Detender, who was not in | 
wie t0 treat the Lords,. or the Intereſt of the Lieges, in tFar mapmer. 
6, The Decreet. is Extracted againſt my Zord Martlandilfo, ip [lie 2, 
tor all pretended Mailverſatiens, fince his «nity albertit be clearly De- 
poned, that the Kiag declared in a Council at Windſpr, thar he would 
not have Marthaid proſecuted in the matter, of the M:nr, and that the 
King's Letter,, which was the Warrand of the Proceſs, cid only nate 
the other Officers of the Mint, not mentioning wy. Lord Maitlazg: | 
And albeit. rhe Lord Maitland Compearing Perſonally, refuled to. me | 
ploy Advocats, and: offered an intire Reference to the: King, yet all 
was iejeed;. For he was Married, and b2d the Fee. of the Lands, of 
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Dwudhope;and he bet.oved to'be lyable iy ſolidgum, 7., Aiter the : 


T—> 


was up, the Defender defired the Clerk, and urged him 10.adda Clayle 
to' the Interloquitor; retpitring the Officers: of the, Xifir, to the Coun- | 
cil,, or Juſticiary for a further puniſhment, which the Clerk reſuling 
to adjeR, the Decreet was Extracted without it, TY : 
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This Decreet being ſo obtained, was Extracted the 6. of April, and 
went Poſt to Londoz ; ſoas the Kings return bearing, that he had fully 


_ . conſidered the ſame, &c. was dated the firſt of May thereafter 3 and fo 


ſoon as the King's Letter was in Scotland, no time was loſt to put the Earl 
of Lauderdale to the extremity, He was required upon the Letter, ro 
falf611 in fix days, as if it had been a Charge of Horning, after the Decreet 
ſo obtained, was avowedly ſtated in the perſon of the Chancellor, and a 
threatming Letrer from the King, iotimating plainly, that as his Fortune 
was now become at mercy by the foreſaid Decreer, ſo he muſt expeR no 
ſafety for his perſon, but expoſed to a Criminal Proceſs, unleſs he did 
comply, and the effect of that Criminal Proceſs had been as well in view, 
as the event of the Civil Proceſs, and an opinion given as to both, by the 
Commiſſion of the Mint ; and being thus precluded from all means of Le- 
oal Remedy, loadedin his Fortune, tarniſhed in his Fame, and remo- 
ved froni the King's Perſon, and all acceſs, there was ne choice, but he 
behoved to have fubmitted to harder terms, if the Defender bad impoſed 
them 3 and it is not believed that there 1s any caſe upon Record, where- 
in ſuch a multitude of pregnant evidences can be found toconcur; and 


- the Purſuer is confident, that in the Redugioh and Commiſſion at the in- 


france of John Gray agrinſt the Earl of Lauderdale, the tenth part of theſe 


qualifications were not found. 


It was Duplyed by the Defender,that his Defences ſtand till relevant. 
And 1.As to that of res judicate,it cannot be queſtioned,either upen Re- 
levancy, or Probation of what is determined; forthe Lords having con- 
ſidered the Probation, and the Relevancy of the Libel and Debate, their 
ſeveral Interlocutors thereanent, cannot be retrafted, without acknow- 
ledging injuſtice in the former Interlocutor,and the Defender needsmake 
no further Anſwer. 2, Neither Libel nor Decerniture is Penal, but moſt 
ſuitable tothe Probation adduced, whereby the Officers of the Mint are 

roven to have tranſgreſſed in their reſpeQive truſts; and particularly the 
Article of Chiſſels, Heads, and Sweeps, was moſt juſt, ſeing theſe were 
Coyned without Eſſay, and mingled with Allay, and fo baſe Money; 
And though the Libel contains a Clauſe to remit the Officers to the 
Council, or Juſticiary, yet the reaſon was, that the King had fo ordered 
theſame. But the King having qualified that Order by a 2d Letter, ap- 
pointing them to be proſecuted civilly,and beforetheSeffion only. There 
was no uſe made of that Conclufjon, to remit the Officers.to the Council, 
or Juſtices. 3. The Wardens fingle teſtimony was ſufficient, both bee 
cauſe it was clear, that Laxderdale had deſtroyed or abſtracted all the 
Accompts of the Copper Journal, whereby no other Probation could be 
had : And the Warden being an Officer, his Depoſition was Probative 
againſt himſelf,and conſequently againſt all theother Officers ; and being 
a Party,he needed not be purged of partial counſel, . 4. As tothe alters- 
tions of the ſeveral [nterlocutors; nothing was done but in preſence, and 
by warrand of the Lords; and it is very ordinary; if the Clerks miſtake: 
that the Lords ſhould clear'the ſame. 5. In the former Debate, the Lords 
took no notice of any thing that was Alledged againſt the Decreet or 
Tranſaction, but only what related to the Concuffion. 6. The Defen- 
deracquiring right to the Decreet, is ta»quam quilibet, and it alters not 


the caſe, thathe was one of moe Judges, which might annul many De- 


.  Creets 


creets that bad been pronounced anent Wards, when the Duke of Ro- 
thes and the Earl of Perth were Chancellors, and had right to the ſame, 
and might be of a dangerous preparative to all Judges. 7.T he King*sLetter 
was a Decrcet Arbitral, and the Submiſſhon upon which it proceeds, was | 
contained in ſeveralLetters,under the Earl of Lauderda!e's hand,all produ- 
ced,8$ TheDetence upon ? ranſeQton [:inds alſo ſtill relevant; And where- 
as it 8 Alledged, that res judicata is not a ſubje R capable of Tranſaction, 
It is Duplycd, res dubia may always be tranſaQed, becauſe it may be the 
Subje& of a Proceſs; and leing the Purſucrs Co now infiſt for reducing 
the Decrect of the Mint, it cannot Þe denyed the ſame was res dubia. 2, 
T here is here a liquid Recmiſl:on by the Kings Letter, whereby 20000 
Pounds Sterling is accepted, in place cf 590co Pounds3 fo that albeit 
the Defender had exaced the whole Sum allotted to him, Landerdale 
ft;ll received a DeduRtion, and perinde ef to him, whether he received 
the Deduction from the King, or the Defender, 3. The 16000 Pounds 
allowed to the Defender, was trarſafted for little above the balf. 4. 
TranſaQions are nut 10 be retraded upcn' ary ground what- 
foever , licet nulla ſubcrat cauſa tranſigerdi: Ard the quar- elling of a 
TranſaGtion is called Izyproba poſtnlatio, and ſeveral Laws were. cited for 
ooo. IA ER 

And as to the Concuſſion, the qualifications are not relevant, or are 
not proven. And 1, The Defenders proſpect. of acquiring Right to the 
Decreet, is calumnious,, and being «@#s aninz, thire nether isg nor” 
can be any, evidence ofit, On the contrary, it appears be declined 
to havea Donative out of that Fond, ard what he aGed in this Procels, 
was his duty, and conform to his opinion as a-Judge.. 2.No threatning was 
implyed inthe King's Letter,for there was no need of aR« miſſion as to the 
Mint. The Criminal Proceſs as to-that point being deſcrted, and a Civil 
Purſuit only ordered to be proſecuted. 3. The Earl. of Lauderdale by 
ſeveral Letters, exprefſed an intire kindneſs to, and confiderce in the 
Defender. 4- Concuſſion is ever taken cff by a TranſaQion, in preſence ' 
of Friends, as in this Caſe, 1. 35. Cod, de Tranſa®, 5. The requiring 
the Ear] ot Zaxdergale to fulfi]l the King's Letter, was only by the Viſ- 
count of Dundee, and the delay of the Earls Re miſſion, was procured 
by others, and not by, the Defender, as appears by a Letter from the 
King, long after the TranſaQion, wheteby the King appoints the Remilſ- 
ſip to be kept up, till ſeveral deeds were performed by the Earl, 


7 p 


It was Triplyed, the Defence of Res Judicata, is abſolutely clided 
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pretence that the reaſon of the ſevere Decermtor, for Coyning the Chiſ- 
ſes, Heads and Sweeps without Eſſay, was, becauſe they were unwarran- 
tably mingled with Allay. It 1s Triplyed, This is neither Libelled, ad- 
mitted to Probation; nor found Proven; but the reaſon expreſt in the 
Deciſion, is ſimply the coining without Efſay. And whereas it is pre- 
tended, that the concluſion to remit the Officers to the Jaſtices, was by 
warrand of a Letter from the King, appointing them to be purſued Ci- 
villy and Criminally, which was reſtriged by a ſecond Lerter,appointing 
them to be purſued to Civileffe@only, It 1s Triplyed, the laſt Letter, 
which was the warrand of the Civil Procels before the Seffion, is dated the 
2d of OFober, and the Summons containing a conclufion to remit, expreſ- _ 
ly contrary to the Letter, is not till the 25 of November thereafter, both 
in the year 1682. 

To the 3d, Anent the Wardens Depoſition, it was an extraordinary 
praQice, to ſuſtain a ſingle teſtimony againſt the ſentiment of the Lords, 
and all Mankind. And asto thatpretence, that he being a Party,his De- 
pofition ſhould be ſtronger, and that Lauderdale had taken away the Ac- 
compt of the Copper-Coyn, ſo as no ather Probation could be had, It 
is Triplyed, If the Warden was a Party, he could be no Legal Witneſs, 
and nothing was referred to his Oath, as a Party; and he was never Exz= 
mined before the Seſſion, neither was there eyer Records kept of Coper- 
Goyn, fince the foundation of the Mint 3 and if the Alledgance could 
not be proven, AFore non probante abſolvitur Reng. 

To the 4th. Many material alterations weremade in Interlocutors ; and 
though the Preſident, or any Judge, may cauſe a Clerk alter an Inters 
locutor, if he do miſtake the import, of the Decifion, yet the altera« 
tions here quarrelled are groſs, which: alters an Interlocutor from being 
on the matter an Abſolvitor to an [nterlocutor 2 By which the Earl was 
found lyabtle for nolefs than 400000 Pounds Scots. And this Interlocutor 
of the Copper-Coyn, having been given to the Party under the Clerks 
hand, which is all the ſecurity that Parties could then have, one Title 
thereof could not have been altered ex proprio mots of the Judge q but by 
the application and hearing of Parties, and what the Defenders part and 
ſhare wasin the alterations of theſe Interlocutors, from which alone thefe 
tmnonſtruous Sunis do ariſe, will beapparent to the Lords, upon peruſal 
of the Teſtimonies. TN 

5. Whereas ic is Alledged, that the Zords in the former Debate took ng 
notice ofthe ReduCtion of the Decreet, but only of the Concuſfion. It 
is Triplyed, It is true, the former Iriterlocutor mainly notices the Con- 
cuffion, becauſe the Decrect was left 8 dn untenible and deferted Poſt, 
which now the Defender would reſiime, when the Concuffion is proven; 

| 6. It alters the caſe muchz that the right of the Decreet is ſtated in the 
perſon of the Defender, who was {þ active inrprocuring.it; and there is 
no incqnyeniency that all Jud wk have, or ſbalf acquire gratuitous 
Rights to Decreets, in- which they | td judge, ſhould be'reftri ed to uſe 
theſe Degreets, only in, ſo faras they arg founded ugon material Juſtice 
 Tathe 7th, That the Earl of Lauderdale; Submiffion ro the King, is 
inſtrued by his Letters produced. 1& is Triplyed, That when theſe Zer- 
ters were writ, the Proceſs of the Mint was not raifed,and the clearintent 
of 


_ 
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of them was, to prevent that Proceſs : And becauſe the Earl looked u- 
pon the Defender as the chief Miniſter, and firſt Mover, ,and the only 
perſon that could prevent his trouble; and how far the Defender was 
nag: with, by theſe inſinuations of kindneſs, or how tar the Submil- 
ion to the King was accepted, appears by the Sequel. _ " 


3. The Defence of TranſaQton,is as weak” as: the other; And where: 


as itis alleadged, that the Decreer of the Mint being res dubia,waxtheſub- 


je& of a Tranſaftion, becauſe a proceſs of ReduGtion , could be inten- 


ted, 


I: is Triplyed, That Decreet might indeed in all Juſtice be reduced, and- 


could not fubſiſt inLaw , and ſo conſidered as in jr ſelf,: it. was a Fer 


ſubje& of TranſaQion 3 But in as far as the right of that decreet, whe er. 
juſt or unjuſt, was ſtated in the perſon of the Defender 3 It was nqt. to. 


be conſidered asres dubia, he who bad the art and influegce.to procure' 


it, by the ſame means, was much more able to maintain and ſupport it," 


ſo that coming in his Perſon, it wasnot at all to be conſidered as res dy-. 
biaz and therefore was not theſubject of a TranſaQion as to him, eſpe-' 
cially ſeing he was a gratuitous Purchaſer , and he can-peyer make ſe. 
of that pretended*Tranſadion , or beinriched-thereby, «unleſs it. were 

fupported by Juſtice upon the: matter. 2. There is nibzl, rew!ſſure by. 
the King's Letter, - becauſe Lawderdale was thereby ordained, and after- 

wards forced to diſcharge his Adtion of Relief againſt the.other Officers, 
and how valuable this Relief was, will appear, either by confideripg the; 
Decreet, whereof the principalPFoint isthatall are lyable i» ſolidym,cr by, 
confidering the King's poſterior: Litter, of the 251h.. of. March, 1684. 


of the King's Letter, and the Execution upon it, they will 


Remitted there. 3. There will be as littte found Remitted by the De- | 


© 


_ fender, the ſum acclaimed by'him, being the full yalye- of the Lands 
appointed: to beremirted to him-3 neither had Levderdgle his election to 
Diſpone, or pay the value; but that was in the Defender's power, and 


he bas made hiseleRion to take'the value; for Lauderdale being ſimply 


ordained to Diſpone, ' and to purge certain Incumberances named Which 
was factine impreſtabile, or to ſatisfie the Defender jn,the warrangice, 
which was alone in the Defenders own power,and he not having thought 
fit to take ſich warrandice as Lauderdale would give, but made his cle- 
Qion of the full value, where lyes the TranſaQtion : It is true the King 
affigned x6060 bb. ſterling,.. but in ſo far agit exceeded the true value, 
it was meerly penal ; - And ſuppoſe Lauderdale had been Corged up- 
on that Aſfignation, and ſuſpended upon obedience, and conligned a. 
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Diſpoſition, with abſolute warrafdice 3, and that the Defender had in- 
fiſfed' for purging the Incumberances,. conforar to-the Letter, Zauder- 
dale would Have: anſwered, it was faGtut' mpreitabile, and the Lords 
ci1d decern" no more than the value; which is given to the full 3, and 
the alletyanteof Tranſaction being alledged by the Defender, he ought 
to have proven aliqwd'nemifſuw , to-inftru@Fthe Tranſaction. | 

"The qualibcationsalſo of Concuſſionare moſt relevant and pregnant 
ani fr'weren vain ts loſe time, in proving, that Concuſſion may take 
place in TranſxRrons, which. the Defenders Procurators will not deny, 
when they confider / 13. Code de Trenſad. |, 12. Cod. de his que vi met, 
Ant: As tothe proſpet ,- though it be a&Fzs axirms , and can have no 


” »s 


pteciſe 'and pofttive Probation yet the circumſtances of the mannage- 
ment of the Aﬀair, are Fats: which do clearly preſume it ; and it is 
ſpectally proveny, that the thing was communed with the Defender, and 
application madeto the King or Duke, and an account thereof. given to 
the Defender, before the date of the Decreetz and the Defender ne- 
ver declines the Donative, but only feared the Earl would not be drawn 


put him in theſe 


to give Morley etiongh, and therefore was careful to 
Circumſtances; that he had no choice. "© © | 
*2,” The King's Letter contained a greaf threatning: of a Criminal Pro- 
c&fs, whereof the Deciſion was predetermined in the; Defenders-opini- 
on, by the Proceſs of the Mint z and there'was nothing done to deſert 
; that Criminal Proceſs ; But on the comtair, it was reſerved to laſh the 
t. Ear], till he ſhould fulfil every Article of the ficlt Letter',, as appears 
| _ by the King's other Letter , formerly mentioned. '; 
© 3” Thought this pretended FranſaQidn-was intervenientibus awicis, yet 
it was to bereſcinded, notwithſtanding of-the Law cited , becauſe that 
Law ſpeaks of a RednRion of a TranſaQtion in preſence of Friends wetys 
velawento , that is upon pretext offear- And that Law bears, Tranſ- 
ationem intervenientibus awicis, re vera proceſſiſe; la which caſe, ave« 
ths velamento now reſcindimur; But heve the preſence and concourſe of 
i) Friends, could! not remove the zeal and juſt impreffion of fearz Nor 
could the Friends give aty '6ther advice, than to Tranſat: Sohere is 
fio pretence, or merns velamenium, but at juſt fears. gui cadere poteff in 
conftanten virus. "204 LE 
| 4+ As to the Letters produced, they do indeed expreſs a great ears 
neſtneſs to be protefted fromany further:Proſecution upon the report of 
the Mint,and a chearful Submiſſion to the Sentence, depriving the Earl 
of Laiderdale of all publick Truſt, and a willingneſs-to depend upon the 
Defender as his Prote&or But if-the Defender did not at all prote& 
him, but proſecute him to the rigor, what does that import, and whe- 
ther he was protefted, is evident by what is above related, and appears 
by the King's ſecond Letter, produced by the Defender, containing the 
outmoſt ſeverity and rigor, if La»derdale-fhould not fulfil, 
.. And whereas itis pretended, that the poſterior Letter, and the ſtop- 
ping of the Remtiflion was* long after the Defenders TranſaQion was 
concluded, ſo any threatsiti it , does not concern him, nor were they 
of his procuretnent, © 
_ Tris Triplyed, It is true, that Letter was after the TranſaQion, and 
the Purſuery do treely acknowledge, they belicve it was no ways of the 
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Defenders procurement 3 And the plain truth is this, the Defender de- 
fireda great Sufn for himſelf from Lauderdale , buthe defired no part- 
ners : On the other hand, no man would be interefſed for him, in 
ſuch a purchaſe without reward 3 Ard therefore Dundee who was im- 
mediatly Imployed , took a ſhare for himſelf, and theſe whom he em- 
ployed at Court, would not AQ, unleſs they had alſo their ſhare, and 
their ſhares were privat Tranſations with the Officers of the Niint 5 
and therefore there was no remedy, but the relief muſt be diſcharged, 
not for love and favour, but very onerous cauſes ; but Landerdale never 
proceeded one ſtep, without a neceſſar force and violence ; Fir(t, he 
refuſed all treaty, then he packt up with the Chancellor, who was the 
chicf Miniſter y and firſt mover of the Aﬀair, hoping that he who had 
involved him, might alſo extricat bim out of bis difficulties ; but that 
was not ſo eaſie, but all the Partners behoved to have their ſhare, and 
the Defender might neither be ingrate to his Partners, who had purchaſ- 
ed his ſhare, nor could in that matter juſtifie £avderdele, without refle- 
tion on himſelfg, And therefgre poor Lavderdale might ſtruggle, but 
ſtill he got laſh upon laſh, till all was extorted, and it was of no value, 
whether theſe threats were before or after the Defenders Bond, the con- 
dition thereof being, that the Defender ſhould receive a Remiſſion and 
Exoneration, and that Remiſhon and Exoneration being ſtill keeped up, 
and Lauderdale dayly kept up, under the imprefſion and fear to be rob- 
bed of his Life or Fortune, or both 3; All that was extorted from him, 
while he remained under that impreſſion, ought to be Reſcinded, eſpen 
cially the deeds in favours of the Defender, who was the firſt mover,and 
chief inſtrument of all the force and fear. 


I reſpet whereof, &v. 
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